FAILURE OF SELLER TO OBTAIN AND CLOSE OUT PERMITS

BY: Mark S. Steier

Is a seller obligated to a buyer to obtain and close out permits? Section 29-265 of the Connecticut General Statutes provides that no building or structure shall be occupied or used until a Certificate of Occupancy has been issued by the building official certifying that such building or structure conforms to the provisions of the state building code. The statute contains a safe harbor which provides that a building or structure will not have to be removed provided it was used for six years, unless there is an impact upon safety of life or property.  
Buyers sometimes raise such issues as part of their home inspection contingency. They assert that the failure of the seller to obtain or close out permits reasonably leads to buyer to conclude that improvement may not conform to building code, and therefore, may be unsound or unsafe.  Assuming the issue relates to the basic structure of the house, or whether the mechanical, electrical and plumbing are in good repair, the seller is obligated to negotiate a resolution of the issue. 
Often, however, permit problems are not raised until well after the home inspection contingency expires.  They come up shortly prior to closing, after the buyers’ attorney checks municipal records. The question is whether the seller is obligated to obtain and close out permits raised in that context. The answer may depend, in part, on whether there is an open permit on the subject improvements which has not been closed out.  Since an open permit is discoverable by a buyer using ordinary due diligence, the seller may not be obligated to disclose that fact, and, therefore not be obligated to close out the permit, particularly if there is no overt language in the contract which obligates the seller to do so.  
However, where work is done by a seller who never even applies for a permit, the buyer may not easily be able to discover that fact, although it may well be within the knowledge of the seller who may have a duty, therefore, to disclose it to the buyer.  The seller may have some liability for common law misrepresentation or concealment in the event that a seller fails to disclose a defect which is known to the seller but not known to the buyer.  Notwithstanding the language of the contract, therefore, the buyer may have rights under such circumstances to rescind the contract and obtain their deposit back.

My suggestion as to the best practice in this area is to include in your real estate contract a provision for attorney review. A diligent buyer’s attorney should insert a provision into the contract requiring seller to obtain and close out permits for any required buildings, structures or improvements subsequent to the issuance of the original Certificate of Occupancy.

Best Personal Regards,

Mark S. Steier 
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